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Court of Appeal Resignations 


THE Court of Appeal has suffered a great loss as a result 
of the resignation of Lord Justice:Scotr and Lord Justice 
WrotresLey. Sir Leslie Frederic Scott had a distin- 
guished career at the Bar. He took silk in 1909 and 
became Solicitor-General in 1922. He was a Member of 
Parliament for the Liverpool Exchange Division from 1910 
to 1929. It will be recalled also that Sir Leslie is one of the 
greatest living authorities on land utilisation. It was the 
report of a committee of which he was chairman that led 
to the passing of the Acquisition of Land (Assessment of 
Compensation) Act, 1919, and later legislation. Better 
known, because more recent, is his report of 1942 on 
“Land Utilisation in Rural Areas,’ upon which subsequent 
town and country planning legislation was based. It will 
also be remembered that he was chairman of the famous 
Committee on Ministers’ Powers which reported in 1932. 
He has been a member of the Court of Appeal since 1935. 
Sir Frederick John Wrottesley took silk in 1926, became a 
judge of the King’s Bench in 1937 and went to the Court 
of Appeal in 1947. Many a young advocate has had reason 
to be grateful to Sir Frederick for his classic treatise on that 
most difficult of all arts, the examination of witnesses, which 
he wrote in 1910, as well as for his “ Letters to a Young 
Barrister” which he wrote in 1930. We wish both of these 
great judges a happy retirement. 


‘ 


The New Judges 


AN announcement from No. 10 Downing Street on 12th 
October states that the King has been pleased to appoint 
Mr. Justice SINGLETON and Mr. Justice DENNING to be Lords 
Justices of Appeal, to fill the vacancies created by the 
retirement of Lord Justice Scorr and Lord Justice 
Wrottestey. At the same time Mr. Epwarp HoLroyp 
Pearce, K.C., and Mr. Patrick ARTHUR DEVLIN, K.C., are 
appointed Justices of the High Court of Justice. As a 
consequence of these new appointments Mr. Justice 
FINNEMORE has been transferred from the Probate, Divorce 
and Admiralty Division to the King’s Bench Division. 


Lord Stevenson 
ANOTHER retirement from the Bench announced last week 
was that of Lorp STEVENSON, Senator of His Majesty’s 
College of Justice for Scotland since 1936. His father was 
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a Glasgow Writer to the Signet and his education was in 
Glasgow, at Kelvinside Academy and at the University. 
In 1908 he was called to the Scottish Bar. From 1915 to 
1919 he served in the Signal Service, from which he retired 
with the rank of Lieutenant-Colonel. From 1931 to 1935 
he was a Member of Parliament for the Camlachie Division 
of Glasgow. We trust that he will speedily be restored to 
health. 


Development Charge and Monopoly Value 


A NOTICE by the Central Land Board on 6th October 
announces that they have formulated their procedure for 
determining a development charge in respect of on-licensed 
premises about to be built, and premises for which it is 
proposed to apply for a licence (i.e., those hitherto used for 
another purpose). The charge will first be assessed in the 
ordinary way as if no monopoly value were payable. Then: 
(a) In the case of a new licence (including cases to which s. 73 
of the Finance Act, 1947, appliés), the actual monopoly value 
assessed for the new premises will be deducted and the 
resulting figure will represent the charge. ()) In the case of 
an ordinary or special removal, the notional monopoly value 
of the old premises will be deducted. If the removal is 
accompanied by surrender of other licences, their notional 
monopoly value will also be deducted. (c) In the case of a 
planning removal, the notional monopoly value of the new 
premises will be deducted. This method is considered 
inevitable in view of the vagueness of the value of “ pool”’ 
licences to be offset against it. 


“‘ Dead-ripe ” Certificates : Professional Fees 


A FURTHER notice issued on the same day announces that 
the Central Land Board have received inquiries from owners 
of land and their advisers on the question of professional fees 
where an S.1 claim is submitted in respect of land for which 
a ‘‘dead-ripe”’ certificate has also been sought from the 
Minister of Town and Country Planning under s. 80. It 
states that the Board have already advised such claimants 
to submit an S.1 before 31st March, 1949, to guard against 
the possibility that their ‘‘ dead-ripe ”’ certificate may not be 
granted. They now further advise that in these cases 
questions 27 and 28 should not be answered. If, subsequently, 
the certificate is refused, the S.1 will be returned by the Board 
for these questions to be answered, and the normal provisions 


regarding fees will apply. 
LAW LIBRARY 
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Single Building Plots 

A FURTHER concession to owners of single building plots 
with regard to preferential treatment under the Town and 
Country Planning Act, 1947, has now been announced by the 
Central Land Board. If the owner of a single building plot 
starts to build a house for his own occupation before 
7th January, 1952, and was the owner of the plot on Ist July, 
1948, he may now claim a payment from the £300,000,000 
compensation fund broadly equal to the amount of the 
development charge. The new concession therefore extends 
this treatment to single plot owners who acquired their 
plots between 7th January, 1947, and 1st July, 1948, instead 
of limiting it to persons who became the owner of the plot 
in question on or before 7th January, 1947. A single plot 
owner must make his claim by 31st March, 1949. The 
Central Land Board emphasise that this concession makes 
no difference to the date at which a claim for compensation 
must be made. It is unfortunate that the notices of this 
concession which appeared in the press were misleading in 
this respect. 

Collusion 

DoEs any and every communication between husband and 
wife with a view to divorce proceedings constitute collusion ? 
Solicitors generally avoid encouraging such communications, 
for the obvious reason that they may be misunderstood, and 
may in some cases provide evidence of previous collusion. 
In the Divorce Court on 7th October counsel submitted 
that it was not collusion for a husband, who already had good 
grounds on which to base a divorce petition, to consult his 
wife before taking proceedings. Mr. Commissioner BLANCO 
White, K.C., observed in reply that he had heard it said 
that 90 per cent. of the cases in the Divorce Court were 
collusive, and asked whether, if the husband was a man of 
nice feelings and obtained his wife’s consent, that was not 
collusion, because proceedings were initiated by consent 
between the parties. Counsel replied that that was a hundred 


miles away from collusion—less than the ordinary step where 
a wife, hearing something about her husband’s adultery, got 
her solicitors to write for details so that she could proceed. 


That, said counsel, was not collusion. In granting a decree 
the commissioner said that counsel’s argument meant that 
the parties were merely recognising the realities of the position, 
and that was right. 
Incomes at the Bar 

THE news, if it can be called news, that the average income 
of practising barristers is lower than in most professions, 
comes as no surprise to members of the “ lower branch,” 
who know the difficulties in the way of maintaining a post-war 
standard of life on the basis of scales of costs which have 
increased so little in the last fifty years. In the case of a 
number of experienced and representative common-law 
practitioners who answered a questionnaire put to them by the 
General Council of the Bar, the average income in London was 
£275 and in the provinces {212. In the case of some of the 
most successful members of the junior bar, the Council’s 
figures showed an average income of £1,332 in London, and 
£1,385 in the provinces. Successful Chancery barristers are 
said to earn an average of {1,610 a year, and only a few 
fashionable “ silks ” earn large fees. These figures have been 
submitted in the memorandum of evidence of the General 
Council of the Bar to the Evershed Committee on High Court 
Practice and Procedure. The fees for conferences, pleadings 
and interlocutory work remain the same as they were when 
a man with a thousand a year was wealthy and income tax 
was half acrown in the pound, and brief fees have not 
noticeably increased. Justice is certainly not a vendible 
commodity, but those who have the courage to face the long 
wait and hard training before they are considered ready to 
administer it deserve something better than these recent 
figures show that they get. These figures also show that, 
whatever may be the cause of the high cost of litigation, it 
is not the enrichment of lawyers. 


Public Records 
Nort a stone’s throw from The Law Society’s building in 
Chancery Lane is the Public Record Office, where on 
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11th October a new exhibition room was inaugurated. The 
intention is to provide for the periodical illustration of some 
class of public records in greater detail than has as yet been 
possible in the permanent museum. The first exhibition, 
which is now open, is of fifty-two treaties, more than have 
ever before been shown in this country, although in fact 
there are, in the archives of Chancery, Exchequer, Secretary 
of State and Foreign Office, 5,000 original treaty documents, 
excluding subsidiary treaties. In his introduction to the 
catalogue, the DEPUTY KEEPER OF THE RECORDS indicates 
some of the problems which may interest those seeking new 
fields of historical research. Many of these will interest the 
lawyers who will undoubtedly visit the exhibition. He asks 
who, in the twelfth century, or for that matter in the 
sixteenth, discharged the functions of the Treaty Depart- 
ment in the Foreign Office? Who, in an England 
where the canon and civil law common to other countries 
were little practised, furnished the necessary element of legal 
expertise ? What was the part played by those notaries 
(unfamiliar figures in English documents) whose names and 
attestations seem to be an essential part of some early 
treaties ? Perhaps some of our professional brethren may 
one day furnish the answers. 


Retail Food Order 


THE lifting of a control has been announced by the Ministry 
of Food in consequence of the Food (Licensing of Retailers) 
Order, 1948, which replaced, as from 10th October, the Food 
(Licensing of Retailers) Order, 1945. As from that date, 
no Ministry of Food licence will be needed for the sale by 
retail of any food except rationed meat, edible offals or cooked 
meat, chocolate, chocolate confectionery, sugar confectionery 
and fresh milk. A similar lifting of this control has already 
taken place in the retail fresh fruit, vegetable and fish trades. 
Retailers will still be obliged to obtain permits for the supply 
of rationed food and eggs, and will have to have a points 
banking account in order to obtain points-rationed goods. 
The existing regulations relating to the licensing of food 
manufacturers and wholesalers are not modified. The 
practical difficulty which still remains, now that the legal 
obstacle in the way of entering the trade in uncontrolled 
commodities has been removed, is the question of supplies. 
The Ministry have announced that there is no obligation 
upon them to secure supplies, and in any case authority from 
the divisional food officer is necessary to obtain supplies of 
flour. Solicitors will be able to judge the practical effect 
of the lifting of this control after they have explained to their 
clients’ precisely what it purports to do. 


Recent Decisions 


In the Court of Appeal (LoRD GREENE, M.R., and TUCKER 
and SOMERVELL, L.JJ.), on 5th October (The Times, 
6th October), it was held that the court had no jurisdiction, 
inherent or otherwise, to entertain an application to call 
additional evidence on the hearing of an appeal from a 
county court. 


In Lawson and Another v. Odham’s Press, Ltd. and Others, 
on 7th October (The Times, 8th October), the Court of Appeal 
(Lorp GREENE, M.R., and Tucker, L.J.), held that they 
would not interfere with the discretion exercised by JONES, J., 
in refusing to allow interrogatories to be administered to the 
defendant to a libel action based on a signed article by him 
in a Sunday newspaper, requiring him to disclose the source 
of his information. Tucker, L.J., stated that if the court 
had concluded that the learned judge’s decision was based 
on the ground that as a matter of law the defendant was 
entitled to the protection that was accorded to the proprietors 
and publishers of newspapers, the case would have required 
further argument. In the appeal to the learned judge 
cross-examination of the defendant had been allowed, and the 
Master of the Rolls said that whether cross-examination was 
allowed in interlocutory proceedings was a matter of discretion, 
and he hoped that an order for it would not be made in the 
absence of special circumstances, 
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1. Gifts inter vivos 


It is well known that gifts inter vivos, if not made outside a 
certain period before the death of the donor (at present five 
years), are deemed to pass on his death and attract liability 
to estate duty. The detailed statutory provisions on this 


subject are intricate. They fall under three main headings, 
which are not always easy to separate or to follow; and it 
may happen that property, while escaping from liability 
under one heading, nevertheless attracts duty under another. 

The headings are as follows: immediate gifts, gifts with 
some benefit reserved, and settlements with a reservation. 

By the Customs and Inland Revenue Act, 1881, s. 38 (2) (a), 
account duty was levied on all immediate gifts of personal 
property—whether by way of transfer, delivery, declaration 
of trust or otherwise—which did not take place at least three 
months before the death of the donor. The Customs and 
Inland Revenue Act, 1889, s. 11 (1), extended the period to 
twelve months. The Finance Act, 1894, s. 2 (1) (c), applied 
these earlier Acts to estate duty and extended them to both 
real and personal property. The Finance (1909-10) Act, 
1910, s. 59 (1), extended the period to three years. Lastly, 
the Finance Act, 1946, s. 47, extends the period to five years 
in the case of persons dying after 9th April, 1946, but with 
this qualification, that gifts made before 10th April, 1943, 
are not liable to duty on the basis of the five-year period, but 
only if the death occurred within three years after the gift, 
ie., by 9th April, 1946. For the purposes of current practice, 
then, any gift made after 9th April, 1943, though it took 
effect at once and no benefit whatever was reserved to the 
donor, attracts estate duty if the donor dies before the fifth 
anniversary of the gift. 

This is straightforward enough, though the sections are 
rather tangled ; but it will be useful to add some observations 
on the type of transactions which are treated as “ gifts.”’ 
The Act of 1881 used the term “ voluntary disposition . . 
purporting to operate as an immediate gift inter vivos.”’ 
The Act of 1894 deleted the word “ voluntary,” but, by s. 3 (1), 
exempted bona fide purchases “ for full consideration in money 
or money’s worth.’ Therefore the Inland Revenue Commis- 
sioners can attack any transaction such as a sale or exchange 
on the ground that the consideration was inadequate and 
that the transaction was, in part at all events, a gift. In 
such cases, the value of the consideration will be allowed as a 
deduction in charging estate duty (s. 3 (2)). 

Three important exemptions were established by s. 59 (2) 
of the Act of 1910. These are as follows :— 


(a) Gifts made in consideration of marriage. (This 
exemption applies not only to gifts made on the donor’s 
own marriage, but also to gifts made on the marriage of 
some other person, e.g., a son or daughter.) 

(b) Gifts which are proved to the satisfaction of the 
Commissioners to have been part of the normal and 
reasonable expenditure of the deceased. 

(c) Gifts to any donee which do not, in the aggregate, 
exceed £100 in value or amount. 


It should also be noted that, under the proviso to s. 59 (1) 
of the Act of 1910, gifts for charitable or public purposes are 
still governed by the one-year period, and not by the five-year 
period now applicable to private gifts. 

We now turn to the second heading: gifts with some 
benefit reserved. 

Under s. 11 of the Act of 1889, as applied by the Act of 
1894, gifts made at any period during the life of the donor 
become liable to duty, unless bona fide possession and 
enjoyment were at once assumed and thenceforward retained, 
to the entire exclusion of any benefit to the donor, by contract 
or otherwise. It was said in A.-G. v. Seccombe [1911] 2 K.B. 688 
that in order to render a gift of this nature liable to duty the 
benefit must be one which is “‘ enforceable.’”’ Thus, where a 
farmer transferred his farm to a great-nephew, and afterwards 
stayed in the house by permission of the great-nephew, as 
his guest, this did not prevent the gift from being absolute 
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and immediate. It would be otherwise, however, if there 
were evidence of a private arrangement under which the 
donor was entitled to reside in the house. At all events, the 
Estate Duty Office would claim duty in such a case. 
(Hamilton, J., pointed out, however, that the burden of 
proving that property comes within the charge falls on the 
Revenue.) 

A gift with a reservation is prima facie taxable though 
made more than five years before the death. But under 
s. 59 (3) of the Act of 1910 it is open to the donee to prove 
that, five years or more before the death, full possession and 
enjoyment of the property were taken to the entire exclusion 
of the donor, and that the donor ceased to retain any benefit. 
If this is established satisfactorily, the gift is not liable to 
duty. The relevant period in the case of gifts with a 
reservation has undergone the same changes as in the case 
of immediate gifts, i.e., it is now five years in normal cases 
and one year when the gift was for charitable or public 
purposes, 

Under s. 43 of the Finance Act, 1940 (a section drafted in 
very wide terms to replace s. 11 of the Finance Act, 1900, 
and some of the provisions as to companies in the Finance 
Act, 1930), much the same considerations apply when a life 
interest is surrendered to a company, or to the reversioner, 
or any other person, or is otherwise forfeited or terminated. 
The property must be held to the entire exclusion of the 
surrendering life tenant for at least five years before his 
death, otherwise the property will be deemed to pass on his 
death and attract duty accordingly. 

It frequently happens that the subject-matter of a gift 
has undergone some change by the time that the claim for 
duty attaches. Two reported cases may be quoted to 
illustrate how this question is dealt with. In A.-G. v. Oldham 
[1940] 2 K.B. 485 there was a gift of shares in a company, and 
after the date of the gift two bonus shares were issued for 
every five shares held. The Court of Appeal decided that the 
bonus shares were not taxable. On the other hand, in 
Re Payne, Poplett v. A.-G. [1940] Ch. 576, a fund was settled, 
certain of the investments were varied, and some bonus shares 
were received. Here the Court of Appeal held that the fund 
as a whole retained its identity and duty was leviable on the 
entire fund as it existed at the date of death. 

The third head of liability—settlements with a reservation 
—depends on s. 38 (2) (c) of the Act of 1881, as amended by 
the Act of 1889 and applied by the Act of 1894. The effect 
is that property is “deemed” to pass on death if it is 
comprised in a settlement or trust created by the deceased, 
and there is reserved to the settlor either— 

(a) an interest for life, or an interest determinable by 

reference to his death, or . 

(5) a power to reclaim the absolute interest in the 
property, e.g., by a power of appointment or revocation. 


It is not the practice to claim duty where the consent of 
another person is necessary before a power to reclaim can be 
exercised. Though it is open to doubt whether, on a strict 
construction, s. 59 (3) of the Act of 1910 applied to settlements 
with a reservation, in practice settled property is exempt 
from duty where the life interest or power of reclamation is 
terminated more than five years before the death (in 
Re Cochrane, Cochrane v. Turner [1945] Ch. 285 the point of 
construction was left undecided by the Court of Appeal). 


2. Exemptions from aggregation 

The general principle is that all property which passes or 
is deemed to pass on the death of the deceased (including 
gifts inter vivos and other special cases) is aggregated together 
to form a single estate, and the rate of duty is fixed 
accordingly (Finance Act, 1894, s. 4 (1)). To this principle 
there are, however, certain exceptions. 

In particular, property in which the deceased never had an 
interest is not aggregated with other property, but is treated 
as an estate by itself. The most important case falling under 
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this exemption is a policy of assurance taken out by some 
other person on the life of the deceased, where the contract 
was entered into and the premiums paid by that other person. 
Another case arises where, under an Act of Parliament, a 
pension is payable to the widow of the deceased in her own 
right. The benefit of the exemption is lost if the deceased 
at any time had any interest, however remote, in the property 
in question. Thus, in Tennant v. Lord Advocate (1939) 
A.C. 207, the deceased effected an insurance on his life and 
assigned it to trustees for payment of death duties. The 
House of Lords held that, apart from other considerations, 
there was the possibility of a resulting trust, and it could not 
be said that the deceased never had an interest in the policy 
money. 

There is a further exemption for small estates (Finance 
Act, 1894, s. 16 (3), as amended by the Act of 1947). Under 
this enactment, if the property passing on the death 
(excluding property settled otherwise than by the will of the 
deceased) does not exceed {2,000, it is exempt from 
aggregation with other property. Thus, if the deceased’s 
free estate amounted to {£1,800 and the property comprised 
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in his marriage settlement—in which he had a life interest 
—amounted to £6,300, the total property passing on death is 
£8,100, which would normally attract duty at the rate of 
4 per cent. Under the above exemption the two funds are 
dealt with separately. The free estate is exempt from duty, 
and the duty on the settled property falls to 3 per cent. 


Other exemptions from aggregation apply to— 


(a) Objects of art, etc., bequeathed for national purposes 
(Act of 1894, s. 15 (2)) or similar objects of national interest 
enjoyed in kind (Act of 1930, s. 40). 

() Certain property of persons “ killed in war,” under a 
succession of Acts dealing with the subject. 

(c) Gifts to the National Trust, or under the Ancient 
Monuments Acts, on which duty is remitted (Act of 1931, 
s. 40). 

(zd) Growing timber (Act of 1910, s. 61 (5), as amended 
by the Act of 1912, s. 9). 

It is of little advantage to recapitulate the details of these 
special cases, and reference should be made to the appropriate 
sections when they arise. J.H.M. 


THE REQUISITIONED LAND AND WAR WORKS 
ACT, 1948—I 


Tuis Act has three main objects, of which the second is of 
most general interest, namely— 

(1) to extend until 10th December, 1952, the period 
during which the powers conferred by the Requisitioned 
Land and War Works Act, 1945, may be exercised in 
respect of land held for military purposes ; 

(2) to increase the rental compensation and terminal 
compensation payable in respect of requisitioned land of 
any kind, whether requisitioned before or after the 1948 
Act ; and 

(3) tosecure the permanent retention of the long-distance 
oil pipelines laid across the country during the war. 


Dealing briefly with the first object, the main purpose of 
the 1945 Act was to enable land on which Government war 
works had been constructed to be acquired compulsorily from 
the owner in order to preserve the value of or the right to use 


the works for public purposes. Government departments 
were also empowered to purchase land depreciated by such 
war works or war use for the purpose of rehabilitating it. 
The powers conferred by this Act would have expired on 
24th February, 1948, but were continued, if the land or works 
were connected with economic problems, until 10th December, 
1952, by s. 5 (5) of the Supplies and Services (Transitional 
Powers) Act, 1945. It had been hoped that decisions to 
retain or release land requisitioned for military purposes 
would have been reached by February, 1948, but this has 
proved impossible, and the first object of the 1948 Act is to 
extend the powers of the 1945 Act so far as they relate to 
land or works held for military purposes until the 10th 
December, 1952, and thus assimilate the position of land held 
for military purposes to that of land held for economic 
purposes (s. 1). The period in both cases may be extended 
for a further year by Order in Council. 


The second main object is covered by ss. 7 to 11, relating 
to compensation, and as they (in common with most of the 
Act) consist of legislation by reference, it is necessary, first, to 
recall briefly the relevant provisions of the Act to which they 
principally refer, namely, the Compensation (Defence) Act, 
1939. Two types of compensation in respect of the taking 
possession or requisitioning of land are concerned, namely :— 


(1) rental compensation payable under s. 2 (1) (a) of 
the 1939 Act, computed as a sum equal to the rent which 
might reasonably be expected to be payable, by a tenant 
in occupation of the land during the period for which 
possession of the land is retained in the exercise of 
emergency powers, under a lease granted immediately 


before the beginning of that period whereby the tenant 
undertook to pay all usual tenant’s rates and taxes and to 
bear the cost of the repairs and insurance and the other 
expenses, if any, necessary to maintain the land in a state 
to command that rent ; and 


(2) terminal compensation for dilapidations on relin- 
quishing possession, payable under s. 2 (1) (6) and computed 
as a sum equal to the cost of making good any damage to 
the land during the period of retention, except so far as 
made good by the occupying body, no account being taken 
of fair wear and tear or of damage caused by war operations. 


Section 2, however, contained two important provisos: 
first, that in computing s. 2 (1) (a) compensation, no account 
should be taken of any appreciation in values due to the 
emergency, and, second, that s. 2 (1) (6) compensation should 
not exceed the value of the land at the time possession was 
taken, no account being taken of any appreciation in value 
due to the emergency. The effect of the first proviso was to 
limit rental compensation to 1939 values as a maximum and, 
as the compensation provisions of the Town and Country 
Planning Act, 1947, have abandoned the 1939 standard, it 
has been considered only fair to revise the standard for rental 
compensation. Further, owing to the heavy rise in the cost 
of repairs since pre-war days, the second proviso may work 
unfairly. 

The new basis of computing rental compensation must now 
be considered, but it must be borne in mind that requisitioning 
of property is still in force and therefore property may fall 
into two categories, that requisitioned after the commence- 
ment of the 1948 Act, the 19th February, 1948, and that 
requisitioned before. 

Where the property is requisitioned after this date, the 
formula set out in the 1939 Act applies, but the proviso that 
any appreciation in values due to the emergency shall be 
disregarded does not apply. In other words, the current 
market rental value immediately before the date of requisi- 
tioning on the basis set out in the formula is the standard. 
Where possession is taken after the 1st July, 1948, the pro- 
visions of the Town and Country Planning Act, 1947, removing 
development value from the value of land, should automatically 
be reflected in the current market rental value, and where 
possession was taken before 1st July, 1948, it had to be assumed 
(s. 7 (2) (6)) that the property was subject to a permanent 
restriction against development other than development 
specified in Sched. III to the 1947 Act. In addition to the 
provisions of the 1947 Act with regard to development value, 
it will be recalled that provision is made for removing from 
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The Bank as your Executor 


SECURITIES AND THE FUTURE 


If you are thinking of creating a trust under your Will, have you carefully considered 
what types of securities you should authorise your Trustees to purchase? The wider 
the choice allowed them, the greater the need that the securities should be reviewed 
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from time to time. 
By appointing the Bank as your Executor and Trustee, you ensure that this essential 
duty will be regularly carried out under the best professional advice. 
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A Booklet giving particulars of the various facilities offered by 
the Trustee Department may be obtained from any Branch of 
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or from the Chief Office of the Trustee Department 
37, KING WILLIAM STREET, LONDON, E.C.4 
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compensation paid on a compulsory purchase scarcity value 
attributable .to vacant possession by assuming a notional 
lease expiring on 1st January, 1954. It has been thought by 
the Government equally desirable to remove this scarcity 
value in calculating rental compensation, but having regard 
to the fact that one Act is concerned with capital value and 
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the other with rental value, the 1948 Act removes scarcity 
value, not by imposing a notional lease, but by making the 
rental value calculated as described above subject to certain 
maxima which will be described in the second part of this 


article. 
R. N. D. H. 


APPEARANCE BY SOLICITOR IN RATING APPEALS 


PROBABLY in not more than a dozen contested rating appeals 
a year do parties now appear by solicitor. Appearance by 
solicitor is at present restricted by subs. (8) of s. 32 of the 
Rating and Valuation Act, 1925, to appeals heard by the 
rating appeals committee of quarter sessions for a county 
and to such of those appeals as relate to hereditaments whose 
rateable value does not exceed £100. Thus there can be no 
appearance by solicitor in a rating appeal before the recorder 
of a borough. The figure of rateable value is the figure that 
appears in the valuation list at the time of the appeal, and may 
therefore be the figure which was fixed by the assessment 
committee concerned as the result of a party’s own successful 
proposal for a reduction in rateable value. 

A great change is now under way and may come into effect 
by April next year. By ss. 48 and 49 of the Local Govern- 
ment Act, 1948, it is provided that any person who appeared 
before a local valuation court (the tribunal which will shortly 
supersede the present assessment committee) may appeal to 
the county court concerned (instead of quarter sessions), and 
the county court, after hearing such persons as appeared before 
the local valuation court and desire to be heard, may “ give 
such directions with respect to the manner in which the 
hereditament in question is to be treated in the valuation 
list as appear to them to be necessary to give effect to the 
contention of the appellant if and so far as that contention 
appears to the court to be well founded.”” These sections can 
be put into effect by an order of the Minister of Health. 
Already the first of the schemes of local authorities for the 


Company Law and Practice 


PROSPECTUSES AND ALLOTMENTS UNDER THE 
COMPANIES ACT, 1948—II 


an offer for sale as it does to a prospectus. Under the 1929 
Act an application for shares or debentures could be with- 





Last week we endeavoured, without cataloguing too much 
detail, to give a comprehensive outline of the provisions of 
the new Act relating to prospectuses. It will be remembered 
that, although important changes have been made in the 
law, the effect of which is to give the public more information 
about a company’s activities and prospects, these changes 
are incorporated in the framework of the 1929 Act. This 
article deals with the specific provisions of the 1948 Act 
restricting allotment of shares pursuant to a prospectus, and 
these provisions, although not sweeping in their effect, are 
entirely new, and are designed to protect the bona fide 
investor. 

Where a prospectus is issued generally (i.e., to persons who 
are not existing members or debenture-holders of a company) 
no allotment may be made under the 1948 Act and no 
proceedings taken on applications until the beginning of the 
third day after the day on which the prospectus is first issued 
(or such later time as is specified in the prospectus) (s. 50 of 
the Act). The words “the day on which a prospectus is 
first issued” need some elucidation. Prima facie this means 
the day on which the prospectus is first issued as a newspaper 
advertisement. If, however, the prospectus is first issued in 
some other manner and is not then within two days issued as 
a newspaper advertisement, the “day” means the day on 
which it is first issued in any manner. In calculating “ the 
third day,” Saturdays, Sundays and Bank Holidays are not 
to be included. If an allotment is made in contravention of 
this provision, it will not be invalidated, but the company 
and every officer in default are liable to a fine not exceeding 
£500. It mav be noted that this provision applies equally to 


constitution of local valuation panels from which local 
valuation courts will be drawn has been submitted to the 
Minister for approval. Even now a number of county court 
judges sit as chairmen of rating appeals committees of quarter 
sessions ; thus there will be experience of rating cases avail- 
able in some county court districts ; and the Lord Chancellor 
has power to combine districts for the purpose of hearing 
rating appeals and to select the judge who is to exercise the 
appellate jurisdiction in combined districts. 

Now the effect of this change in procedure is distinctly 
interesting: s. 86 of the County Courts Act, 1934, becomes 
applicable and solicitors will be entitled to appear and be 
heard on behalf of their clients in rating appeals before county 
court judges. In this way the limitation of rateable value 
has disappeared, and so also has the difficulty about borough 
quarter sessions. For the lay client this is likely to mean 
cheaper litigation and very often the retention of the local 
solicitor who has been accustomed to practise as an advocate 
in the county court. The new power of the county court 
judge to summon one or more persons of skill and experience 
to act as assessors without application by a party to the 
appeal may also have the effect of reducing the number of 
cases in which expert witnesses are called, and thus of lessening 
costs. 

Again, appeals from the county court will be to the Court 
of Appeal and not to the King’s Bench Division as at present. 
In consequence, there should be a substantial saving in costs 
in any appeal to the superior court. ate ol 


drawn at any time before acceptance. Under the 1948 Act 
the only circumstance in which such withdrawal may be 
made is if public notice has been given by some person 
responsible for the prospectus withdrawing consent to the 
issue of the prospectus given under s. 43 of the Act. The 
object of this provision is, of course, to check “‘ stagging” 
and to protect the bona fide investor. It remains to be seen 
how far it will achieve this object, but it is thought likely 
that it will only really affect the more speculative and volatile 
types of share issues and will not seriously impede the normal 
activity of the “ stags.” 

The bona fide investor is also given a measure of protection 
by s. 51 of the Act with regard to shares which are to be dealt 
in on a stock exchange. In this case non-compliance with the 
provisions of the section renders the allotment void. The 
section provides that where a prospectus (whether issued 
generally or not) states that an application has been or will 
be made for permission for the shares or debentures to be 
dealt in on any stock exchange the allotment will be void in 
the following circumstances. (i) If such permission has not 
been applied for before the third day after the first issue of 
the prospectus. Once again, in computing “ the third day,” 
Saturdays, Sundays and Bank Holidays are not to be 
included. (ii) If such permission is refused before the 
expiration of three weeks from the date of closing of the 
subscription lists (or six weeks if within the first three weeks 
the stock exchange notifies the company that the period is to 
be extended to six weeks). The date of the opening of the 
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subscription’ lists is defined by s. 50 (1) of the Act as being 
the beginning of the third day after the prospectus is first 
issued (or such later time as the prospectus states) ; the date 
of the closing of the subscription lists is, of course, fixed by 
the terms of the issue. It may further be noted that, if the 
stock exchange intimates within the prescribed period (viz., 
either three or six weeks, as the case may be) that the 
application, although not granted for the present, will be 
given further consideration, this does not count as a refusal 
of the permission. If permission is not applied for as stated 
or is refused, not only is the allotment void, but the company 
must forthwith repay all money which has been received by 
it in pursuance of the prospectus. If this money is not 
repaid within eight days, the directors are jointly and 
severally liable to repay the money with 5 per cent. interest 
from the eighth day. This gives the investor considerable 
protection where the funds of the company have been 
misapplied, although s. 51 (3) expressly provides that, so 
long as the company may become liable to repay the money, 
it must be kept in a separate bank account. The joint and 
several liability of directors does not, however, attach to any 
director who can prove that the default in repayment was not 
due to any misconduct or negligence on his part (s. 51 (2)). 
Further protection is given to the investing public by s. 109 (1) 
of the 1948 Act, in that, so long as any money is or may 
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become liable to be repaid to applicants by reason of any 
failure to apply for or to obtain permission to deal, the 
company may neither commence business nor exercise its 
powers of borrowing money. It should also be observed 
that the provisions of s. 51 apply in the case of underwriters, 
so that an allotment to underwriters may be void, and they 
may be entitled to repayment in the same manner as any 
other applicant. 

The provisions of the 1948 Act with regard to return of 
allotments are to all intents and purposes the same as those 
in the 1929 Act. It is thought, however, that the following 
point of practice may be useful, although its application is 
probably confined to larger companies. Where letters of 
renunciation accompany letters of allotment and the letters 
of renunciation are used, doubts sometimes arise as to whether 
the name of the original allottee or the name of the person in 
whose favour renunciation has been made should be included 
in the return. Strictly speaking, the return must be made 
within one month and the name of the original allottee should 
be included. The Registrar of Companies is, however, willing 
(at any rate in thecase of large issues) to accept a return at 
such time as the names of those who intend to become 
registered members of the company can be ascertained. In 
this event the names of those in favour of whom renunciation 
has been made should be included. S. 


“LAWFULLY SUB-LET” 


I po not know whether the reproaches made by the laity 
against our profession include one to the effect that lawyers 
do not even know what “ lawful”? means, and I am not, 
of course, prepared to admit that such ignorance is a matter 
for such reproach. But it is true to say that both parlia- 
mentary and other draftsmen have used the word, and also 
the words “ lawfully,” ‘“‘ unlawful” and “ unlawfully” in 


different senses. In Re Croxon; Croxon v. Ferrers (1904), 
73 L.J. Ch. 170, Kekewich, J., decided to consult a dictionary 
when called upon to construe a condition of a devise that the 
devisee should “‘ lawfully assume ” the name and arms of the 
testator. As might be expected, this did not prove very 
helpful; “‘it really comes to this—that anything is lawful 
which is not forbidden by law.” Roughly, however, I 
think that it can be said that an act is lawful and is lawfully 
done if its performance will not give rise to any legal remedy, 
exercisable either by the Crown or by any other legal persona, 
against the performer. 

The Increase of Rent, etc. (Restrictions) Act, 1920, s. 15, 
sought to define the status of those who, on the expiration of 
their terms, took advantage of the security of tenure con- 
ferred, and who came to be known as “ statutory tenants.” 
The first subsection describes the rights and duties of such 
tenants generally ; the second deals with ‘“‘ key-money ” ; 
the third runs: “‘ Where the interest of a tenant of a dwelling- 
house to which this Act applies is determined, whether as the 
result of an order or judgment .. . or for any other reason, 
any sub-tenant to whom the premises or any part thereof 
have been lawfully sub-let shall, subject to the provisions of this 
Act, be deemed to become the tenant of the landlord on the 
Same terms as he would have held from the tenant if the 
tenancy had continued.” 

A quarter of a century elapsed before the words italicised 
were interpreted in any recorded decision; and then five 
authorities came into being within the space of eighteen 
months. In all of these it was assumed or held that if premises 
were sub-let by a tenant who was prohibited or restrained from 
sub-letting them, they would not be lawfully sub-let. The 
subsection does not say anything about breach of covenant or 
condition, and whether this is the only way in which a 
sub-letting can fail to be lawful remains, perhaps, to be seen. 
It is possible, for instance, that a tenant not restrained from 
sub-letting who purports to grant a sub-lease which would 
expire after his own term affords another illustration ; so might 


a sub-lease which infringed the Town and Country Planning 
Act, 1947 : see Sot. J. 333, 561. 

The first of the series of cases was Norman v. Simpson 
[1946] K.B. 158 (C.A.). What was in issue was the meaning 
of the words “have been” which precede the words 
‘ lawfully sub-let ” rather than the latter. A tenant, holding 
over after an agreement prohibiting him from sub-letting 
without the consent of his landlord, did sub-let without 
consent ; in 1941, an agent of the landlord became aware of 
this, but she made no objection and accepted rent as before ; 
in 1944 she gave notice to quit expiring Lady Day, 1945, and 
during its currency sold the house to the plaintiff, who 
claimed possession from the sub-tenant. It was held, by a 
majority of the Court of Appeal, that the “have been”’ 
pointed not to the commencement of the sub-letting, but 
to the time at which the head tenancy expired, the sub- 
section dealing with the position at that date. The acceptance 
of rent with knowledge of the sub-letting had rendered the 
sub-letting lawful by then. 

It appears to have been assumed, in the proceedings in the 
above case, that the original agreement gave the landlord 
a right of re-entry on breach of the obligation concerned and 
that the right to enforce the condition passed to the plaintiff. 
In the next case, Maley v. Fearn (1947), 91 Sor. J. 67 (C.A.), 
the question of the essentiality of such a clause was gone into, 
but was not a decisive factor. For the court considered that 
there had been evidence of a stipulation amounting to a 
condition, on which the county court judge had based his 
judgment. But the opinion was expressed that, if sub-letting 
were contrary to the terms of the tenancy, though there was 
no forfeiture clause, the premises would not be “ lawfully 
sub-let.” 

Where this may lead us is again something that remains 
to be seen. A lets to B, who undertakes not to sub-let, 
but the agreement contains no forfeiture clause; B does 
sub-let, at a time when much of the term remains unexpired. 
Will the sub-tenant’s ultimate status depend on A’s refusal 
to accept rent after hearing of the breach? Must he bring 
an action for damages in order to prevent it being said that 
he has waived the breach ? 

Wright v. Arnold [1947] K.B. 280 (C.A.) followed ; the case 
is chiefly notable for showing how lucky sub-tenants can be. 
The property let was a “ shop and other premises ’’ and was 
jet in 1931 for fourteen years ; there was a covenant against 
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unauthorised alienation, fortified by a power to re-enter 
on breach ; the tenants, a limited company, sub-let the shop 
to another company, and the “ other premises,’ which were 
above the shop, to the defendant, who used them as a 
residence without seeking consent. This was before the war, 
and in 1941 the tenants’ solicitors wrote asking for a reduction 
of rent, stating what the sub-tenancies yielded. The landlord 
granted a reduction, took no action to enforce the forfeiture, 
and in the result was unable to obtain possession of the upper 
part when the lease expired. 

In Watson v. Saunders-Roe, Ltd. (1947), 63 T.L.R. 106, the 
position and result were much the same as in the last case ; 
and in Oak Property Co., Ltd.v. Chapman [1947] K.B.886 (C.A.), 
the novelty was that the mesne tenant had, after becoming 
a statutory tenant, let the whole of the premises piecemeal : 
first part of them furnished to one sub-tenant (who would not 
be able to claim protection: Prout v. Hunter (1924) 2 K.B. 
736), and then the rest unfurnished to another, who was 
co-defendant in the action. The furnished tenancy came to 
an end, the superior landlords sued for possession, and the 
mesne tenant submitted to an order; but the unfurnished 
sub-tenant defended the action, and was able to show that, 
after the superior landlords had become aware of the sub- 
lettings, they had accepted payments of rent from her. 
Also, that the collector had twice accepted the moneys when 
instructed not to. The Court of Appeal held that acceptance 
of rent from a statutory tenant did not constitute waiver ; 
the landlord might make it clear that receipt was without 
prejudice, and then issue a summons within a reasonable 
time ; but in the circumstances of the particular case there 
had been a waiver. What was said about acceptance of 
rent from a statutory tenant accords with what was laid down 
long ago in Davies v. Bristow [1920] 3 K.B. 428; but it is 
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doubtful whether this affords guidance in such a case as was 
visualised in my fifth paragraph. The landlord of a con- 
tractual tenant may say he accepts rent without prejudice; 
he cannot claim possession unless there is a forfeiture clause, 
and it is open to question whether acceptance of rent without 
prejudice, plus proceedings for damages, would negative waiver. 
It is clear, then, that with luck the sub-tenant in breach 
of covenant is in a favourable position gua the superior land- 
lord, who, despite breach of covenant by the mesne tenant, 
will have only himself to blame if he is ultimately left to hold 
the baby. But what, in the meantime, are the rights and 
duties of mesne tenant and sub-tenant towards each other? 
It is well established that the contract between them is not 
void ; there is a tenancy by estoppel if nothing else (and if 
the breach be waived, the estoppel is fed). But is the 
tenancy one within the Acts? Is the sub-tenant entitled to 
protection, as regards limitation of rent and security of 
tenure, against the mesne tenant? The answer depends, 
it will be seen, on whether the premises are properly described 
as ‘‘a house or part of a house let as a separate dwelling” 
(1920 Act, s. 12 (2)); if so, the rent is affected by the rent 
control provisions of s. 1 (“ the rent of any dwelling-house to 
which this Act applies’’) and the restriction on possession 
provisions of the 1933 Act, s. 1 (“‘ any dwelling-house to which 
the principal Acts apply ’’). There is no qualification of the 
verb “let”’ by the adverb “ lawfully” in this case; and 
while it is conceivable that, if a letting were prohibited by 
statute, remedies could not be invoked (there being no tenancy 
by estoppel: Magdalen Hospital v. Knotts (1879), 4 App. Cas. 
324), the absence of this qualification in the interpretation 
section is, I submit, in itself sufficient to prevent a mesne 
landlord from invoking his own “ wrongful act”: wrongful as 
against someone else. R.B. 


OF JUDICATURE 


THE opening of the Legal Year is an appropriate moment for 
recalling the wise advice given to judges, advocates and others 
engaged in the practice of the law by one who was not only a 
lawyer but also philosopher, moralist, theologian, politician and a 
great master of prose style. Francis Bacon, Baron Verulam, 
Viscount St. Alban, became Lord Chancellor of England in 1618, 
and held that office until his disgrace and downfall in 1621. 
Author of the famous Novum Organum, the Advancement of 
Learning, the New Atlantis and several volumes of Histories, 
he published in 1597 the first edition of his Essays on Counsels, 
Civil and Moral. For a man of thirty-six they exhibit an 
astonishing combination of learning, experience and worldly 
wisdom. 


The little essay under the title Of Judicature contains a number 
of observations that are still pertinent in our day. “ Judges 
ought to remember that their office is jus dicera, and not jus 
dave ; to interpret law, and not to make law or give law . . . 
Judges ought to be more learned than witty, more reverend than 
plausible, and more advised than confident. Above all things 
integrity is their portion, and proper virtue . . . One foul 
sentence (i.e., opinion) doth more hurt than many foul examples. 
For these do but corrupt the stream ; the other corrupteth the 
fountain.” 


“‘ The office of judges,’”’ says Bacon, “‘ may have a reference 
unto the parties that sue, unto the advocates that plead, unto 
clerks and ministers of justice underneath them, and to the 
sovereign or state above them.’”’ As to the first class, the litigants, 
he has some forceful things to say. “‘ The principal duty of a 
judge is to suppress force and fraud, whereof force is the more 
pernicious when it is open, and fraud when it is closed and 
disguised. Add thereto contentious suits, which ought to be 
spewed out as the surfeit of courts.” And again—‘ Judges 
must beware of hard constructions and strained inferences: for 
there is no worse torture than the torture of laws.” 


In his references (under this head) to criminal proceedings 
Bacon shows a theoretical humanity which he did not always 
carry out in practice—as witness his apparent approval of the 
putting of Peacham and Peacock to torture: ‘‘ Specially in the 
case of laws penal, they (the judges) ought to have care, that 
that which was meant for terror be not turned into rigour . . . 
Therefore let penal laws, if they have been sleepers of long, or if 


they be grown unfit for the present time, be by wise judges 
confined in the execution.” This maxim has still its echoes 
to-day, in the agitation for the repeal of obsolete penal laws. 
And again—“‘ In causes of life and death, judges ought (as far as 
the law permitteth) in justice to remember mercy, and to cast 
a severe eye upon the example, but a merciful eye upon the 
person.”” This seems to be reflected in the modern idea, behind 
the Criminal Justice Bill, that punishment should be made to 
fit the criminal rather than the crime. 


As regards the judge’s attitude towards ‘‘ the advocates and 
counsel that plead,’’ Bacon’s remarks are again in point to-day. 
“ Patience and gravity of hearing is an essential part of justice ; 
and ap, over-speaking judge is no well-tuned cymbal. It is no 
grace to a judge first to find that which he might have heard in 
due time from the bar, or to show quickness of conceit in cutting 
off evidence or counsel too short, or to prevent information by 
questions, though pertinent.” Similar observations have recently 
been made by the Court of Appeal. ‘‘ The parts of a judge in 
hearing are four: to direct the evidence; to moderate length, 
repetition or impertinency of speech ; to recapitulate, select and 
collate the material points of that which hath been said; and 
to give the rule or sentence. Whatsoeveris above these istoo much.” 


The following passage shows the experienced and courteous 
judge: ‘‘ There is due from the judge to the advocate some 
commendation and gracing, where causes are well-handled and 
fair pleaded, especially towards the side which obtaineth not; 
for that upholds in the client the reputation of his counsel, and 
beats down in him the conceit of his cause.’”” This sounds like an 
echo from Bacon’s own youthful experience before he was 
elevated to the Bench, as does also the following : ‘“‘ And let not 
the counsel at the bar chop with the judge, nor wind himself into 
the handling of the cause anew, after the judge hath declared his 
sentence: but on the other side, let not the judge meet the 
cause half-way, nor give occasion to the party to say his counsel 
or proofs were not heard.” 


In dealing with ‘“‘ that that concerns clerks and ministers,” 
Bacon administers a reproof to Coke, C.J., who had encouraged 
an indictment of praemunire against the officers of the Chancery 
for giving relief in equity after judgment in the King’s Bench: 
“‘ The attendance of courts is subject to four bad instruments . - - 
The second sort is of those that engage courts in quarrels of 
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jurisdiction, and are not truly amici curiae, but parasiti curiae, 
jn puffing a court up beyond her bounds for their own scraps and 
advantages.” 

Lastly, “for that which may concern the sovereign and 
estate,” Bacon recommends frequent consultation between the 
judges on the one hand, and the King and the State (i.e., the 
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Government) on the other—particularly in “‘ whatsoever intro- 
duceth any great alteration or dangerous precedent, or concerneth 
manifestly any great portion of people.’’ In recent months the 


judges have not been slow to offer the benefit of their advice 
and experience on the capital punishment clause in the Criminal 
Justice Bill. 


A BoP. 








POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for 
any steps taken in consequence thereof. All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 88-90, Chancery Lane, W.C.2, and contain the name 
and address of the subscriber, and a stamped addressed envelope. 


Jurisdiction of Rent Tribunals 

Q. A lets to B a furnished house at the seaside for two weeks 
without service during August. On the last day of the tenancy, 
B files an application under the Furnished Houses (Rent Control) 
Act, 1946, and alleges that the rent charged is excessive. The 
agreement of tenancy was entered into quite voluntarily by B, 
who expressed the opinion that the rent charged compared 
favourably with other premises inspected. Has there been any 
legal decision as to whether the Act covers the circumstances 
outlined above? Has the tribunal jurisdiction to entertain the 
application ? It is pointed out that the hearing before the 
tribunal will take place after the expiry of the tenancy. It is 
submitted that if the tribunal accepts jurisdiction in the above 
circumstances anyone taking a furnished house for a holiday is 
entitled to have the matter referred to the tribunal, which 
cannot have been the intention of the Legislature in passing 
the Act. 

A. The fact that the letting is for a fixed period as short as 
two weeks does not deprive the tribunal of jurisdiction, for no 
minimum period of letting is prescribed by the Act of 1946. 
Whether the tribunal has jurisdiction in a case where the contract 
of tenancy determines between the date of reference and the date 
of hearing has not yet been decided. We incline to the view that 
it has no jurisdiction for the reasons given at 92 Sot. J. 475. 


The Courts (Emergency Powers) Acts 

Q. A landlord let a house fully furnished to a tenant for three 
months and thereafter monthly, until determined by one month’s 
notice. In the middle of February, 1948, the tenant being in 
arrear with rent, the landlord gave the tenant one month’s 
notice to quit expiring on 1st April, 1948. On 1st March, 1948, 
the tenant was adjudicated bankrupt, and on Ist April, 1948, 
the Official Receiver in Bankruptcy issued a written disclaimer 
in respect of the property under s. 54 of the Bankruptcy Act. 
On 12th April, 1948, the landlord, using no more force than was 
necessary, put the tenant out of the property, the landlord 
entering into possession thereof. The tenant moved into a local 
hotel and now claims £50 damages for trespass and £40 damages 
for the cost of staying at the hotel with members of his family. 
It seems that the landlord may technically be in the wrong for 
infringing s. 1 (2) (a) (iv) of the Courts (Emergency Powers) 
Act, 1943, by exercising his right of re-entry without obtaining 
leave of the court, but perhaps only nominal damages would be 
given to the tenant on this score. 

A. The house being a furnished house, the tenant has no right 
to retain possession under the Rent Acts. Apart, therefore, 
from the provisions of the Courts (Emergency Powers) Acts, the 
landlord’s action was justified. We think that the wording of 
8. 2 (a) of the Act of 1943 is wide enough to cover the present case 
and that the landlord should have applied for the leave of the 
court. This being the case the measure of damages is a matter 
for the court, and if the tenant secures the court’s sympathy he 
may well get substantial damages. For the landlord it should 
be argued that s. 2 (a) is intended to apply only to remedies for 
the recovery of a sum of money, and that the expression 
“remedy ” does not extend to the retaking of property in which 
the defendant has no legitimate interest whatever. We think 
that this is the only argument open to the landlord, though we 
doubt whether it will be effective. 


Agriculture Act, 1947—ForM OF WARRANT 

Q. We shall be glad if you will kindly assist us in the interpre- 
tation of s. 17 of the above Act, which may receive our attention 
at some future date in view of the fact that this office is situate 
m the middle of a large agricultural area. Our difficulty lies in 
the interpretation of subs. (7). Are we to assume that the 
feference to the Small Tenements Recovery Act, 1838, refers not 
only to the warrant itself but to the conditions in that Act 








which have to be satisfied before a warrant can be issued ? The 
section is clearly a penal section and will therefore have to be 
construed strictly, and all ambiguities will be interpreted in 
favour of the tenant or other person subject to the supervision 
order. If this is so then the section’s application would be very 
limited. Again, the concluding sentence of the subsection is 
ambiguous, since no light is thrown on the meaning of the 
expressions ‘‘ subject to the necessary modifications” or “ or 
in a form to the like effect.’’ There is no mention of the Small 
Tenements Recovery Act in the enactments repealed Schedule, 
and should it be held that all the provisions of that Act applied 
then the results would be very startling. 

A. We think that the reference to the Small Tenements 
Recovery Act, 1838, extends only to the form of the warrant. 
If it had been intended to adopt the form of notice and complaint 
in the Act of 1838, we feel that the word ‘“‘ warrant ’”’ would not 
have been used alone in s. 17 (7). On this view the justices are 
required to issue a warrant to order ‘‘ vacant possession of the 
land to be given to the Minister forthwith,”’ and they are directed 
to use the form of warrant in the Act of 1838 as a guide, but no 


more than that. 
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NOTES OF CASES 


COURT OF APPEAL 
ASSIGNMENT OF LEASE: LANDLORD’S REFUSAL: 
COSTS: REMITTED ACTION 
Lee v. K. Carter, Ltd., and Another 
Tucker, Bucknill and Somervell, L.JJ. 21st July, 1948 

Appeal from Bloomsbury County Court. 

The defendant company held a lease of a flat in London at 
£275 a year. The lease contained a covenant that the company 
would not assign it without the landlord’s previous consent in 
writing, which was not to be unreasonably withheld, and it was 
provided that that covenant was to be deemed not to be broken 
by the residence in the flat of the second defendant, a director 
ofthe company. The landlord refused permission to the company 
to assign the remaining few months of the lease to the director 
on the ground that she would be able on expiry of the lease to 
hold over as a statutory tenant under the Rent Restrictions 
Acts, as the rateable value of the flat was £100 a year. The 
company having purported to assign the lease to the director 
without permission, and the director having refused to quit the 
flat on the expiry of the lease, the landlord brought an action 
for possession. As the rent of the flat was such as to exclude 
the jurisdiction of the county court under s. 48 of the County 
Courts Act, 1934, the landlord brought his action for possession 
in the High Court. The matter having come before the master 
on a summons for judgment under R.S.C., Ord. 14, the defendant 
director claimed by affidavit that she was the lawful assignee 
of the lease and as such entitled to the protection of the Rent 
Restrictions Acts. The master thereupon remitted the proceedings 
to the county court. The county court judge, having made an 
order for possession, awarded the landlord costs on the High 
Court scale down to the date of remission. 

By s. 17 (2) of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, the county court has jurisdiction to 
entertain proceedings arising out of the Act notwithstanding 
that the claim would otherwise lie outside that jurisdiction, 
“and, if a person takes proceedings under this Act in the High 
Court which he could have taken in the county court, he shall 
not be entitled to recover any costs.” 

TuckER, L.J., said that the question whether the withholding 
of consent was reasonable was one for determination on the 
particular facts of each case. Assignment of the lease would 
have no practical consequences here, since the director was already 
in possession and could remain so for the rest of the lease. The 
sole reason for the purported assignment was obviously to gain 
for the director the protection of the Rent Restrictions Acts. 
The refusal of consent was accordingly reasonable within the 
principles laid down by Tomlin, J., and the Court of Appeal in 
Houlder Bros. & Co., Lid. v. Gibbs [1925] 1 Ch. 198, 575, since it was 
connected with the person of the proposed assignee or the use 
and occupation of the demised premises, and so directly affected 
the subject-matter of the lease. Hill v. Swanson (1946), 62 
T.L.R. 719, was to be distinguished. As for the question of costs, 
the landlord was not entitled to any costs down to the date of the 
remission. He could not escape the operation, in respect of 
costs, of s. 17 (2), under the jurisdiction conferred by which 
he had obtained an order for possession. The question of 
jurisdiction could not depend on the stage at which a defendant 
had raised a certain defence. The landlord had at all times 
been aware of the purpose of the purported assignment and of the 
director’s intention to invoke the protection of the Acts. Appeal 
dismissed. 

BUCKNILL and SOMERVELL, L.JJ., agreed. 

APPEARANCES : Charles Lawson (Supperstone & Co.); Plume 
(Simon, Haynes, Barlas & Cassels). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


DIVORCE: APPEAL AGAINST DECREE ABSOLUTE 
Everitt v. Everitt 

Lord Merriman, P., Bucknill, L.J., and Lewis, J. 26th July, 1948 

Appeal against a decree absolute granted at Durham Assizes. 

On 19th May, 1947, a decree nisi was pronounced in favour of 
the wife, the present respondent, on her undefended petition, 
there being no appearance or answer on the court file. On 
8th July, 1947, the decree was made absolute. The husband’s 
ground of appeal was his allegation that he had never been 
served with the divorce proceedings and was unaware of them 
until a few days after the decree nisi had been made absolute. 
On 8th June, 1948, the court, after itself hearing evidence on the 
question of service of the petition, and argument, decided to set 
aside the decrees nisi and absolute and order a new trial, and said 
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that its reasons would be put in writing. A rehearing since 
8th June of the petition as a defended cause had resulted in a 
decree nisi in favour of the wife, with dismissal of a cross-charge 
made by the husband. 

Lorp MERRIMAN, P. reading the judgment of the court, 
said that a judgment obtained against a party in his absence 
owing to his not having been served with process was void as a 
nullity and not merely voidable for irregularity (Craig v. Kanssen 
[1943] 1 K.B. 256). That principle clearly applied with full force 
to a judgment affecting the status of a party (Marsh v. Marsh 
[1945] A.C. 271). It was argued that in such a case the judgment 
should be got rid of by application to the court which gave it 
to set it aside (Woolfenden v. Woolfenden [1948] P. 27) or, no 
error in the court below being alleged, by application to the 
Divisional Court under r. 36 of the Matrimonial Causes Rules, 
1947. The latter might seem to be the right course, but did 
r. 36 apply at all after a decree had been made absolute, and did 
not s. 31 (1) (e) of the Judicature Act, 1925, give a substantive 
right of appeal to the Court of Appeal from a decree absolute ? 
That subsection must mean that an appeal would lie at the 
instance of a party who had not appealed against the decree nisi 
for lack of time and opportunity todoso. That lack might clearly 
be due to failure to serve the petition. The court thought that 
appeal from decree absolute was placed in a class by itself and 
was permitted when, but only when, the statutory condition was 
fulfilled, as the court was here satisfied that it had been. Lack of 
time and opportunity was established here, and it was accordingly 
unnecessary to decide whether either of the other two alternative 
remedies was available to the husband after decree absolute. 
Appeal allowed. 

APPEARANCES: Hanlon (S. & C. Lambert, Sunderland) ; 
Baden-Powell (Seton Pollock) ; Geoffrey Lawrence (Treasury 
Solicitor) (for King’s Proctor). 

{Reported by R. C. Carsurn, Esq., Barrister-at-Law.]} 


FACTORIES: “ OCCUPIER”: REPAIRS TO GASHOLDER 
Cox v. S. Cutler & Sons, Ltd., and Hampton Court Gas Co. 


Scott and Wrottesley, L.JJ., and Wynn Parry, J. 
26th July, 1948 


Appeal from Sellers, J. ; 

The premises occupied by the second defendants, a gas 
company, were intersected by a highway, on the one side of which 
were located the whole of the company’s administrative and 
manufacturing buildings and two gasholders, whereas on their 
land on the other side they had only one gasholder. That gas- 
holder was, in January, 1945, completely put out of action by 
an enemy bomb. The necessary extensive repairs to it were 
entrusted to the first defendants, a company of contractors, 
under a contract which provided that the whole of the site of the 
damaged gasholder was handed over to their control while the 
work was in progress. The plaintiff, a riveter employed by the 
contractors, having fallen and sustained severe injury while at 
work on the framework of the gasholder, sued his employers 
for damages at common law, and the gas company under s. 26 
of the Factories Act, 1937, for breach of statutory duty. 
Sellers, J., held both defendants liable and apportioned in the 
proportion of 75 per cent. and 25 per cent. between them the 
£7,642 damages which he awarded. The gas company appealed. 

Scott, L.J.—WrortteEsLey, L.J., and Wynn Parry, J., 
agreeing—said that he did not agree that the plaintiff had estab- 
lished that the gas company were the statutory occupiers of the 
gasholder and had committed a breach of duty in that capacity. 
Even if the gasholder was a part of the factory before its virtual 
destruction, it ceased to be so afterwards, and was all the less so 
after the contractors had taken over sole control of the site under 
the contract. The gas company were at no time in a position as 
occupiers to commit any breach of duty under the Act of 1937. 
Appeal allowed. 

APPEARANCES: Stephen Chapman (L. Bingham & Co.); 
Nelson, K.C., and Everett (Carpenters) ; Edgedale, K.C. (Shaen, 
Roscoe & Co.). 

[Reported by R. C. CatBurn, Esq., Barrister-at-Law.] 


NULLITY: PETITIONER HIMSELF IMPOTENT 
Harthan v. Harthan 
Lord Merriman, P., Bucknill, L.J.,and Hodson, J. 26th July, 1948 

Appeal from Mr. Commissioner Eddy. 

The appellant husband petitioned the court for a decree of 
nullity, alleging that his wife, the respondent, had wilfully 
refused to consummate the marriage, and, alternatively, that he 
was himself incapable of consummating it. The Commissioner 
negatived the first plea, declined to hold a man entitled to 4 
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decree of nullity merely on the ground of his own incapacity, 
and dismissed the petition. He was unable to decide whether the 
husband was or was not impotent. The Court of Appeal having 
found that the husband was impotent, the only question of law 
was whether he was entitled as petitioner to a decree on that 
gound. The petition had been undefended, and the King’s 
Proctor appeared at the request of the court. (Cur. adv. vult.) 
Lorp MERRIMAN, P., reading the judgment of the court, said 
that the mutually inconsistent character of the allegations 
made by the husband had resulted in an embarrassing form of 
ing which was not to be encouraged. In respect of the 

nt matter, s. 22 of the Matrimonial Causes Act, 1857, 

led back to the canon law. The right of an impotent spouse 
to plead his or her own incapacity was accepted in this country 
before the Reformation, except where the parties had knowledge 
of the impotence, an exception not applicable here, as the 
husband’s impotence was psychological. Norton v. Seton 
(1819), 3 Phill. Ecc. 147, was not an authority against the 
husband, for there the petitioner knew of his defect. Textbook 
writers writing before 1857 on the post-Reformation canon law 
recognised the validity of pre-Reformation canon law on this 
subject. The King’s Proctor argued that marriage was a contract 
and therefore subject to the common-law doctrine against the 
ing of one’s own wrong. The analogy between marriage 

and contract was strictly limited: see per Lord Hannen in 
Sottomayer v. De Barros (1879), 5 P.D. 94, at p. 101, and per 
Lord Penzance in Mordaunt v. Mordaunt (1870), L.R. 2 P. & D. 
109, at p. 129. The Scottish case, F. v. F. [1945] S.C. 202, was 
entirely favourable to the husband’s plea here. Lord Normand 











had described both impotent and potent spouse as aggrieved 
parties. The court were in agreement with that view. Appeal 
allowed. 
APPEARANCES: H. J. Phillimore (Kenneth Brown, Baker, 
Baker); J. E. Simon (Treasury Solicitor). 
(Reported by R. C. Cacaurn, Esq., Barrister-at-Law.] 


FOREIGN JUDGMENT: ALLEGATION OF FRAUD ON 
COURT 


Syal v. Heyward and Another 
Scott, Cohen and Wrottesley, L.JJ. 29th July, 1948 


Appeal from Jones, J., in chambers, 

an February, 1947, the plaintiff obtained judgment from an 
Indian court against the defendants on a claim in which he alleged 
that the defendants had borrowed 20,000 rupees from him in 1946, 
and had executed a promissory note for that amount. In 
November, 1947, Master Baker ordered that that judgment should 
be registered as a judgment in the King’s Bench Division. The 
proceedings in India were not defended. The defendants alleged 
that the plaintiff had fraudulently deceived the Indian court by 
pretending that he had lent 20,000 rupees whereas he had lent 
only 10,800 rupees, thus concealing from the court the possibility 
that the defendants might have a defence under the Indian 
Usurious Loans Act, 1918. The master, in June, 1948, dismissed 
the defendants’ application under s. 4 of the Foreign Judgments 
(Reciprocal Enforcement) Act, 1933, to have the registration of 
the Indian judgment set aside because of that fraud, on the ground 
that all the facts on which the defendants relied in their applica- 
tion were known to them earlier and could have been raised as a 
defence to the Indian proceedings. Jones, J., allowed the 
defendants’ appeal and directed an issue to be tried on condition 
that the defendants paid into court £1,800, which included the 
amount of the judgment debt and security for costs. The 
defendants appealed against the imposition of that condition, 
though they were willing to bring into court the sterling equivalent 
of 10,800 rupees, which they admitted owing. The plaintiff 
ctoss-appealed, seeking to uphold the master’s dismissal of the 
defendants’ application. (Cur. adv. vult.) 

Coven, L.J., reading the judgment of the court, said that it 
was argued for the plaintiff that a judgment would only be set 
aside for fraud if the fraud had been discovered by the applicants 
after the judgment. Boswell v. Coaks (No. 2) (1894), 6 R. 167, 
and Birch v. Birch [1902] P. 130, were relied on. They did not apply 
here since under s. 4 of the Act of 1933 the question was one of 
fraud not on the plaintiff but on the court. It was established 
by Abouloff v. Oppenheimer (1882), 10 Q.B.D. 295, as explained 
by Lindley, L.J., in Vadala v. Lawes (1890), 25 Q.B.D. 310, 
at pp. 316-7, that if a defendant showed a prima facie case that 
the court was deceived he was entitled to have that issue tried 
¢ven though in trying it the court might have to go into defences 
which could have been raised at the first trial. As for the 


defendants’ appeal, the court had no power, under either the Act 
of 1933 or the rules, to impose, as a condition of directing trial 
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of an issue, that the defendant should bring money into court. 
Appeal allowed. Cross-appeal dismissed. 
APPEARANCES: Leon (Herbert Oppenheimer, 
Vandyk) ; Dingle Foot (Douglas Grant & Dold). 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


ESTATE DUTY: PASSING OF PROPERTY 
Haldane v. Eckford 
Lord Greene, M.R., Evershed, L.J. 

Appeal from a decision of Romer, J. 

By a will and codicils made in 1862-65, a testator gave his 
residuary estate to trustees for the purchase of lands in Scotland 
to be settled on named beneficiaries under the fetters of a strict 
entail in conformity with the law of Scotland. He further 
directed that the employment of the capital of his estate for this 
purpose should be delayed until a certain event, which was 
certified to occur in 1956; that in the meantime the income of 
his estate should be accumulated from time to time until a 
balance of £8,000 was reached, which balance was to be expended 
by the trustees in the purchase of lands in Scotland to be settled 
and entailed in the same way as the corpus of the estate. By 
the law of Scotland it was competent for the person who, if the 
money had been expended on land, would be the heir in possession 
of the entailed land, to make summary application to the Court of 
Session for the payment to himself of the accumulated fund. 
A number of accumulations had been made, and the Court of 
Session had made a number of orders for the payment of sums 
of £8,000 to successive heirs of entail, including H.E., who became 
heir of entail in 1912, and died in 1935. The estate was being 
administered by the court, and at the death of H.E. there was a 
substantial fund in court. The Crown claimed that estate duty 
was payable under s. 1 of the Finance Act, 1894. Romer, J., 
decided against this contention (ante, p. 258). The Crown 
appealed. 

Lorp GREENE, M.R., delivering the judgment of the court, 
said that the question for decision was not whether on the death 
of H.E. there was a passing of the fund of accumulating income, 
but whether there was a passing of the general corpus standing 
to the general credit of the action. The accumulations of £8,000 
to which H.E. became entitled were the income of the corpus 
augmented by the process of accumulation; she had the right 
to receive the income earned by the corpus in a series of instal- 
ments payable when the figure of £8,000 should be reached in 
her lifetime. Scottish law required that, to obtain the accumula- 
tions, the heir of entail must (i) be of full age, (ii) be capax, and 
(iii) obtain an order of the Court of Session. The right to 
which H.E. succeeded was the right, contingent on her attaining 
twenty-one and being capax, to apply for and obtain payment 
of the accruing income of the corpus when it should, during 
her life, amount to £8,000, which involved (i) that she would be 
entitled to obtain payment of income which had started to 
accumulate in the lifetime of her predecessor, and (ii) that if 
she died before any such accumulations reached /8,000, her 
contingent right to it was defeated. On her death there was no 
immediate vesting in her successor of the current accumulation, 
but a contingent right in respect of that and of future accumula- 
tions passed to him. The death of H.E. brought about an actual 
change in the title of the corpus as a whole’; her successor, 
subject to the requirements of Scottish law, stepped into her 
shoes. What required to be considered was H.E.’s right in 
respect of the income of the corpus during her life, and what 
happened to that right on her death, and not merely her right to 
each accumulation of £8,000 taken in isolation. They must 
hold that the corpus passed on the death of H.E., and the appeal 
would be allowed, with costs in both courts. The Crown’s costs 
to be taxed as between party and party, the trustee’s costs to be 
taxed as between solicitor and client and paid out of the funds in 
court. 

APPEARANCES : Pennycuick, K.C., and J. H. Stamp (Solicitor 
of Inland Revenue); Salt, K.C., and F. H. Talbot (Halsey, 
Lightly & Hemsley). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
PRACTICE: PARTIES: JOINDER OF CROWN 
In re Barnato ; Joel v. Sanges 

21st July, 1948 


Nathan and 


30th July, 1948 


Harman, J. 


Procedure Summons. 

By his will the testator bequeathed certain funds to his trustees 
in favour of A for a protected life interest with remainders over. 
The trustees were given a power of advancement in favour of 
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the issue of A, subject to her consent, and, as they were contem- 
plating making such an advancement, they took out an originating 
summons, to which the Inland Revenue Commissioners were 
made parties, to have it determined whether they would be 
accountable for estate duty to the Crown on the death of A in 
respect of such advancement. The Commissioners took out 
this summons under Ord. 16, r. 11, to be struck out as having 
been improperly joined as parties. 

HARMAN, J., said that, under the provisions of s. 10 of the 
Finance Act, 1894, and s. 33 of the Finance (1909-10) Act, 1910, 
disputes regarding estate duty were brought before the High 
Court on petition, and before 1933 were decided in this way or 
on English information. The Administration of Justice (Miscel- 
laneous Provisions) Act, 1933, by s. 3 provided for the 
determination of such questions by the High Court in a summary 
way, and proceedings by originating summons under Ord. 544, 
r. 1a, had frequently been resorted to; that section had no 
application here as no claims had been made by the Crown nor 
was any claim apprehended, as A was still alive. There was no 
right in the subject to compel the Crown to become a defendant 
to an originating summons not provided for by statute. In 
Dyson v. A.-G, [1911] 1 K.B. 410, it had been held that a decla- 
ratory judgment under Ord. 25, r. 5, could be made against the 
Attorney-General, but those proceedings had been by writ, and 
the making of such a declaration was a matter of discretion, 
see Smeeton v. A.-G. [1920] 1Ch.85. The joinder of the Attorney- 
General as a defendant to summonses relating to charitable 
bequests was not a precedent for the present case. The effect 
of ss. 1, 13 and 23 (2) of the Crown Proceedings Act, 1947 and 
Ord. 1A, r. 1, was that procedure by originating summons was 
available against the Crown in any proceeding in which it would 
be available between subjects. The question raised could 
not be justified by Ord. 54a, r. 1a, as the plaintiffs were not 
persons claiming a legal or equitable right, while Ord. 55, rr. 3 
and 5, gave no right to join the Crown asa party. The Com- 
missioners had been improperly joined, and should be struck out. 

APPEARANCES: Christie, K.C.,and H. Hillaby (Wild, Collins and 
Crosse) ; L. M. Jopling (R. H. Behrend, Kendall, Price & Francis) ; 
W. T. Elverston (Eluy Robb & Co.); J. H. Stamp (Solicitor of 
Inland Revenue). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law. } 


KING’S BENCH DIVISION 
PATENTS: ROYALTIES ON ARTICLES SOLD TO CROWN 
American Flange and Manufacturing Co. Inc. v. Van Leer 
Sellers, J. 1st July, 1948 

Action. 

By an agreement with the plaintiffs the defendant undertook 
to pay them royalties on articles known as ‘‘sputs’’ and “ plugs,” 
forming parts of devices used for closing metal liquid-containers. 
The defendant duly paid royalties in relation to sputs and plugs 
which he sold to private customers, but contended that he was 
relieved from the obligation to pay them in respect of sputs and 
plugs sold to the Ministry of Supply in 1944 and 1945, by virtue 
of s. 29 of the Patents and Designs Act, 1907, as amended by 
s. 2 (1A) of the Patents and Designs Act, 1942, and of reg. 3 (5) 
of the Defence (Patents, Trade Marks, etc.) Regulations, 1941. 
By s. 29 (1), as amended, “.. . any Government department 
may... by... theiragents . . . make, use, exercise or vend the 
invention for the services of the Crown . . . and the terms of any 
agreement or licence . . . between the inventor or patentee and 
any person other than a government department shall be in- 
operative so far as concerns the making ”’ etc. “‘ of the patent for 
the service of the Crown.” By reg. 3 (5), ‘‘In connection with 


the making, use, exercise or vending of any invention . . . for the 
services of the Crown . . .”’ the appropriate authority ‘‘ may 
authorise the use of any .. . information... and any. . . agree- 


ment. . . . so far as it confers on any person, otherwise than for 
the benefit of the Crown, a right to receive any payment in respect 
of the use of any . . . information. . . shall be inoperative.” 
SELLERS, J., said that neither a sput nor a plug was in his 
opinion covered as a separate unit by the patents relied on. 
Section 29, as amended, related only to patented inventions, and 
the defendant had not made, used, etc., any patented invention. 
Regulation 3 (5), however, could not, on its true construction, 
be confined to patented inventions. It therefore relieved the 
defendant from payment of royalties in respect of articles sold 
by him to the Ministry. Judgment for the defendant. 
APPEARANCES : Siy Valentine Holmes, K.C., and J. P. Graham 
(Warren, Murton & Co.); Lloyd-Jacob, K.C., and Ashworth 
(Freshfields); Stuart Bevan (Treasury Solicitor) (as amicus 


curiae) for the Minister of Supply). 
(Reported by R, C. Catsurn, Esq., Barrister-at-Law.] 
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JOURNAL ( 
OFFICER ON RELEASE LEAVE: RECALL FOR 
COURT MARTIAL ,? 
R. v. Secretary of State for War; ex parte Price his 
Lord Goddard, C.J., Singleton and Denning, JJ. 27th July, 1948 & tor 
Application for an order of certiorari. toc 
On 8th November, 1945, an officer holding an emergency the 
commission in the Army was sent on fifty-six days’ release leave, jj 
with pay, at the end of which he would normally be released from § @?P 
service. After ten days, he was ordered back to the Centraj A 
Mediterranean Force at Rome, having been told that his assistance (Th 
was required there in clearing up an investigation. On arrival 0" 
in Rome he was placed under close arrest and later tried by court (To 
martial for, and convicted of, various offences against the 
Larceny Act, 1916. He now applied to have that conviction 
quashed on the ground that, when so recalled, he was no longer 
subject to military law. By s. 175 of the Army Act, 1881, 
among those “‘ subject to military law as officers ’’ are “‘ officers 
of the regular forces on the active list, within the meaning of any 
Royal Warrant for regulating the pay . of the regular 
forces.” By Royal Warrant dated 18th June, 1945, provision was A 
made for the release of officers with emergency commissions from T 
military duty before the end of ‘‘ the present emergency ”’ in Jur 
accordance with Army Council instructions. The scheme drawn § of } 
up by that council provided for the release of officers with pay 
emergency commissions on fifty-six days’ release leave “‘ with ing! 
pay appropriate to " rank . ”’ The Royal § chil 
Warrant also provided that officers on the active list included § pyst 
““ Officers of the regular forces whether on full pay, half pay or § for - 
otherwise.” resic 
Lorp GODDARD, C.J.—SINGLETON and DENNING, JJ., agreeing ff to 
—said that the officer, although on release leave, was on the active Jf to + 
list within the meaning of the Royal Warrant. He was therefore ff pe r 
subject to military law by virtue of s. 175 of the Army Act, Bf face 
and consequently liable to recall from release leave just as from L 
ordinary leave. It was immaterial that his release was expected give 
to follow after fifty-six days. His trial by court martial was § }ein 
accordingly valid. R. v. Wormwood Scrubbs Prison Governor; § the 
ex parte Boydell (1948), 92 So. J. 143;64T.L.R. 184, wasan entirely Bs 5 
different case. It was not necessary to decide here whether § wife 
the court had jurisdiction to grant an application for an order J pers 
of certiorari to quash a conviction by a court martial held outside J her | 
the jurisdiction in a place where there were no civil courts to J was 
which recourse could behad. In ve Mansergh (1861), 1 B. & S. 400, justi 
was not to be taken as having decided that question in the § that 
negative. welf. 
APPEARANCES : Petey Lewis (A. Kramer & Co.) ; Sir Hartley | amc 
Shaweross, K.C. (A.-G.), and H. L. Parker (Treasury Solicitor). & It w 
(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] und 
LICENSING: GROUNDS FOR REFUSING PERMISSION _ 
FOR ALTERATION and 
R. v. Pontypridd Licensing Justices ; ex parte Ely disc] 
, Brewery Co., Ltd. 0: 
Lord Goddard, C.J., Singleton and Denning, J J. Al 
28th July, 1948 Coss 
Application for an order of mandamus. 
The applicants, a brewery company, were the lessees of 4 a7 
PP. C 9 y Pp y; 
residential hotel having a public bar on the ground floor. The 
hotel had caused the company a loss as a residential hotel for 
many years before it was requisitioned by the War Office, rarely 
more than three of its thirty-two bedrooms being occupied. Ay 
The bar remained licensed and in use while the hotel was under In 
requisition. At the conclusion of the requisition the Ministry § the : 
of Works were ready to take a fourteen years’ lease of the hotel as § in t} 
offices, but required the bar on the ground floor to be sealed off § seize 
from the remainder of the building. An application to them § was 
under s. 71 of the Licensing (Consolidation) Act, 1910, by the Ital 
company for permission to make the necessary alterations t0 § Pow 
the premises was refused by the justices on the ground that the § to o; 
alteration would make it impossible for the hotel to be further J out < 
used as a residential hotel, since the building would then consist § Act, 
only of offices and a public-house, whereas it was, in their opinion, § up t. 
desirable that there should be additional accommodation fo J cond 
travellers and catering accommodation in Pontypridd. There was § the t 
only one other residential hotel in that town. This application Le 
was made by the company for an order of mandamus directing J atter 
the justices to rehear the application on the ground that they J harb 
had taken into account a matter which was irrelevant. tate 
Lorp Gopparp, C.J.—SINGLETON and DENNING, JJ., agreei0g thos: 
—said that the effect of the justices’ refusal would not be to retail? § barr, 
the amenity of the hotel as a residential hotel, for the compaty § with 






could not be compelled to continue to carry it on as such. 
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R pv. Watford Licensing Justices [1929] 1 K.B. 313; 72 Sot. J. 825, 
which bound the court, but the correctness of which he 
ice his lordship) doubted, laid down that the justices, on an applica- 
'y, 1948 # tion to approve alterations, had the widest possible discretion 
toconsider any matters which they desired toconsider. Therefore, 
rgency [y they were entitled to take into account their view of the catering 
> leaye fp and accommodation requirements of Pontypridd, and the 
d from § application failed. 
Central @ APPEARANCES: Edmund Davies, K.C., and C. Tvraherne 
istance g (Theodore Goddard & Co., for Morgan, Bruce & Nicholas, 
arrival Pontypridd) ; Siv David Maxwell Fyfe, K.C., and Roderic Bowen 
y court y (Torr & Co., for Richard John, Glamorgan). 
st the {Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
prs. PROBATE, DIVORCE AND ADMIRALTY 
1881 HUSBAND’S PERSISTENT CRUELTY : 
ofiicers CUSTODY OF CHILD 
of any Hayes v. Hayes 
egular Lord Merriman, P., and Ormerod, J. 28th July, 1948 
on was Appeal from Bredwardine (Herefordshire) justices. 
S from The appellant complained to the justices under the Summary 
y 10 § Jurisdiction (Married Women) Act, 1895, of the persistent cruelty 
drawn § of her husband, the respondent. The justices ordered him to 
| with § pay his wife fifteen shillings a week maintenance, and, after 
with § inquiries by the probation officer, ordered that the custody of the 
Royal § child of the marriage, aged seven years, should be given to the 
‘luded §f husband. The justices clerk, ina letter giving the justices’ reasons 
ay Of & for that order, stated that the mother had at the time no fixed 
: residence and was only inrooms, and that they had thought it best 
reemg @ to leave the child in the care of its grandmother, to grant access 
active # to the wife, and to order that no further application should 
refore be made in the matter for two years. The order did not on its 
Act, Bf face refer to the grandmother or to access. The wife appealed. 
from LorD MERRIMAN, P., said that the justices were not entitled to 






give the custody of the child to the husband. The wife’s complaint 







| was & being made out, they could only provide that the legal custody of 

ynor; @ the child should be committed to the wife in accordance with 

tirely § s.5 (b) of the Act. The proper course for the justices, as the 

= wife had obtained an order against her husband on the ground of 
er 





persistent cruelty, would have been to give her custody but on 






itside | her undertaking to leave the child with the grandmother, if that 
ts tof wes what the justices thought best for the time being. The 
. 400, justices were also not entitled, on the merits of the case, to order 






that no further application should be made for two years. The 
welfare of the child might necessitate a fresh application a week or 
amonth later. The justices’ order must be discharged as a nullity. 
It would then be open to either spouse to apply to the justices 
under the Guardianship of Infants Act. Appeal would lie under 
that Act to a Chancery judge, who had better facilities than had 
the Divisional Court for inquiring into the local circumstances 
and deciding what was best for the child. Order for custody 
discharged. Appeal allowed. 
OMEROD, J., agreed. 

APPEARANCES: Miss Belcher (Burn & Berridge, for Raymond 
Cossham & Co., Bristol); H. S. Law (R. Trevor Griffiths, Hay). 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 

SHIPPING: PRIZE: ABSENCE OF OVERT ACT OF 
SEIZURE 
The Bellaman and the Agostino Bertani 
Lord Merriman, P. (in Prize). 29th July, 1948 
















rely 

vied. Application for condemnation in prize, and claims for release. 
ader In January, 1943, when Tripoli was captured by British forces, 
rel the two vessels in question were damaged and partly submerged 





inthe harbour. No action was taken by the naval authorities to 
seize them in prize until February, 1947, when the white ensign 
was hoisted aboard them. By the treaty of peace made in 1947, 
Italy waived all claims of any description against the Allied 
Powers arising directly out of the war and all claims with respect 
to orders of prize courts of those powers, and all claims arising 









thet Bout of the exercise of belligerent rights. By s. 16 of the Naval Prize 
sist # Act, 1864, ‘‘ Every ship taken as prize ... shall . . . be delivered 
4 up to the marshal of the court... .’’ The Crown now applied for 





condemnation in prize, and the Italian shipowners for release, of 






was @ the two ships. (Cur. adv. vult.) 
ews Lorp MERRIMAN, P., said that the shipowners argued that no 
i0§ § attention was paid to the two vessels as they lay in Tripoli 






harbour and that seizure in prize was never contemplated, at any 
tate until long afterwards. The shipowners’ claims came within 







in§ # those enumerated in the peace treaty and were accordingly 
ain # barred by it. The question remained whether laxity in complying 
aly § with the requirements of s. 16 of the Act of 1864 prevented the 
ch. I ships from being condemnable in prize. That laxity might well 
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suggest that they had not been seized before 1947. The 
Admiralty’s Standing Order No. 9, relating to vessels of the kind 
and the salvaging of them, showed, however, that the authorities 
regarded the ships as already subjected to the jurisdiction of the 
prize court for the area. The ships were not in a condition in 
which they could escape. It would accordingly be unreal to 
infer from the failure of the naval authorities to carry out the 
statutory duties of captors that no seizure had in fact taken place. 
The vessels were seized when Tripoli was captured, and they were 
condemnable in prize. Application granted. Claims dismissed. 
APPEARANCES : Le Quesne, K.C., and Hogg (Treasury Solicitor) ; 
Gething (Crawley & de Reya). 
[Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


TO-DAY AND YESTERDAY 
LOOKING BACK 


In October, 1660, the trials of the Regicides, for their part in 
the execution of Charles I eleven years before, were proceeding 
at the Old Bailey and at Hicks’s Hall. An interesting trial took 
place in the latter court on 15th October, when Captain William 
Hulet was brought to the bar. The allegations against him were 
that he actually cut off the King’s head or, at least, was one of 
the masked men who stood on the scaffold. He had been a 
sergeant at that time and soon afterwards got promotion. 
Sir Edward Turner, prosecuting, told the court: “‘ We are now 
entering upon the last act in this sad tragedy of the murder of 
the late King; there have been before you some of the judges, 
the counsel, the chaplain and the guard ; this prisoner at the bar 
in the last place was one of those which came, with a frock on his 
body and a vizor on his face, to do the work. The course of our 
evidence will be this: first we shall prove by witnesses that saw 
him and knew him that he was thus disguised ; he hath confessed 
that he was upon the scaffold, that he hath had several 
preferments ; and I fear it will appear that it was he that gave 
the fatal blow . . . and we doubt not but to pluck off his vizor 
by and by.” After an unusually long retirement the jury found 
him guilty, although various witnesses gave evidence that 
Brandon, the common hangman, had confessed to having killed 
the King. Evidently the court was satisfied that he was 
innocent, for he was reprieved. 


MARRIAGE START 


WRITING in a Sunday paper recently, Sir Patrick Hastings had 
some interesting things to say about making a good marriage. 
He is firmly of opinion that many divorces are attributable to 
over-anxious mothers and to the fact that the new home began 
too prosperously. His own happiness in early days was not, 
according to his evidence, in any danger of foundering on that 
particular rock. ‘‘ Our margin was very narrow,’’ he writes, ‘‘ and 
although I suppose I had a bank book I never dared to look at 
it, because the balance at the best never reached £10. Once I 
had to pawn the ring my wife had given me in order to pay the 
railway fare for a case on circuit.’ The loves of the lawyers 
would form an illuminating by-way in legal history. Here the 
classical example of the rash marriage that turned out admirably 
is that of John Scott, afterwards Lord Chancellor Eldon, and 
Bessie Surtees. His father was in the Neweastle coal trade 
while hers was an eminent banker. The match was definitely 
regarded as unsuitable. He fell in love with her at first sight in 
a country church when she was only sixteen. He contrived an 
introduction to the aunt who accompanied her and in a few days 
he and the niece had secretly plighted their troth. Occasional 
clandestine meetings kept alive their flame till, on the night of 
18th November, 1772, she climbed down a ladder from a window 
of her home and eloped with him to be married across the 
Scottish border. Their situation after a couple of days’ 
honeymoon at Morpeth was afterwards described by the bride : 
‘‘ Our funds were exhausted ; we had not a home to go to and 
we knew not whether our friends would ever speak to us again.”’ 
Despite the prompt forgiveness of the Scotts and the rather 
more grudging recognition of the Surtees family, the young 
couple had a somewhat straitened time for some years. Scott 
was not even called to the Bar till 1776 and they lived very 
frugally over his business chambers in Carey Street. 


A SCOTTISH ROMANCE 


OnE of the strangest of legal romances was that of John Hope, 
Solicitor-General for Scotland from 1822 to 1830 and Lord 
Justice-Clerk from 1841 till his death in 1858. He attained his 
honours very young, for he was born only in 1794. His career 
at the Bar was interrupted by a serious illness and, just as he was 
beginning to recover, his mother was one day reading aloud to 











590 THE 


him in Italian when she was suddenly called away. Not noticing 
her departure, he said ‘“‘ Go on,”’ and another voice took up the 
reading. It was that of Jessie Scott, a talented but penniless 
girl from Shetland, who had lately come to assist his mother in 
a loosely defined capacity as companion-help. During his 
convalescence Hope fell desperately in love with her and 
ardently pressed her to marry him, but she refused, first because 
she did not wish to wound his mother by seeming to have abused 
her position by the sick-bed, and secondly because she feared 
that marriage with her would blight his career just as he was 
attaining success. At last his entreaties became so insistent 
that she consented, at any rate, to a marriage by declaration in 
the Scottish form, secretly contracted. That was in 1825. At 
first it remained a marriage in name only, for she had scruples 
at not having received a religious blessing on the union, but 
eventually his ardour triumphed and a child was expected. 
True to her determination not to injure his career, she 
immediately left for Shetland, but he pursued her and brought 
her back and the marriage was made public. Thereafter, 
throughout his years of success, they remained devotedly absorbed 
in each other. 


RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 
Food (Licensing of Retailers) Order, 1948. October 5. 
(Corrigendum slip issued on October 9.) 
Food (Restriction on Dealings) Order, 1943 (Amend- 
ment No. 4) Order, 1948. October 5. 
Railway and Canal Securities (Conversion Date) 
(No. 11) Order, 1948. October 2. 


Yo. 2226 


[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, W.C.2.] 


NOTES AND NEWS 


Honours and Appointments 
The King has approved the appointment of Major H. E. R. 
BoILEAu to be Deputy Chairman of the Court of Quarter Sessions 
of the County of the Isle of Ely from 5th October. 


Mrs. R. TayLor, Deputy Town Clerk of Scunthorpe, has been 
appointed Solicitor-Clerk to Durham Rural Council. She is the 
first woman in this country to hold such an appointment. She 
was admitted in 1937. 


Notes 

The Lord Chancellor’s Office has announced that the Report 
of the Committee on the Law of Defamation will be on sale at 
H.M. Stationery Office on 20th October. 

An ordinary meeting of the Medico-Legal Society will be held 
at Manson House, 26 Portland Place, W.1. (Tele. : Langham 2127), 
on Thursday, 28th October, 1948, at 8.15 p.m., when a paper will 
be read by His Honour Judge W. G. Earengey, K.C., LL.D., 
on “‘ Criminal Justice.” 


At a meeting of the Law Students’ Debating Society, held at 
The Law Society’s Court Room, on Tuesday, 5th October, 1948 
(Chairman, Mr. F. D. Kennedy), the motion ‘‘ That this House 
would welcome a Conservative Government ’”’ was carried by 
six votes, there being eighteen members and nine visitors present. 


Sir Malcolm Trustram Eve, K.C., Chairman of the Central 
Land Board, will address a meeting of the Valuers’ Association 
on the Town and Country Planning Act on Thursday, 
28th October, at 6.30 p.m. (doors open at 6 p.m.). Tickets for 
members and their friends may be obtained from the Secretary, 
Valuers’ Association, 3-4, Clement’s Inn, W.C.2. 


The winter session of the United Law Society commenced 
with a meeting held in the Barristers’ Refreshment Room, 
Lincoln’s Inn, on Monday, 11th October, 1948. Mr. O. T. Hill 
was in the chair. The motion ‘‘ That western civilisation is in 
grave danger of extinction’’ was lost by one vote, after the 
chairman had applied his casting vote against the motion. 


The Northern Circuit gave a congratulatory dinner at Lincoln’s 
Inn Hall on 9th October, to Mr. Justice Lynskey, Mr. Justice 
Willmer, Mr. Justice Morris, Mr. Justice Sellers, Mr. Justice 
Pritchard, Mr. Justice Ormerod, Sir Hartley Shawcross, K.C., 
and Sir David Maxwell Fyfe, K.C. Lord Maenan, K.C., presided. 
Among others present were Lord Merriman, Mr. Justice 
Singleton, Sir Cyril Atkinson, and 150 members, past and present, 
of the Northern Circuit. Sir Hartley Shawcross was unable 
to attend as he was detained in Paris. 
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The Solicitors’ Managing Clerks’ Association has arran 
a series of three lectures on the Agriculture Act, 1947, and the 
Agricultural Holdings Act, 1948, to be delivered by Mr. John 
Bradburn, Barrister-at-Law, in the Old Hall, Lincoln’s Inj 
W.C.2, at 6.15 p.m., commencing on Tuesday, 9th November, 
and continuing on the following two Tuesdays. Members of the 
association may obtain a ticket of admission on application to 
Mr. Sidney J. Fogden (Hon. Secretary), Maltravers House, 
Arundel Street, Strand, W.C.2. Admission is open to others upon 
payment of a fee of /1 1s. for the series. 


Wills and Bequests 


Mr. E. Ayrton, solicitor, of Sheffield, left £17,094, with net 
personalty £16,843. 
Mr. F. S. Clark, solicitor, of Bromley, left £53,534. 


OBITUARY 


Mr. R. E. BOX 
Mr. Richard Edward Box, solicitor, of Hastings and 
St. Leonards, died on the 17th September, aged sixty-four. 
He was admitted in 1907. 


Mer. F. J. F. CURTIS 
Mr. Francis John Fallowfield Curtis, solicitor, senior partner 
of Messrs. Simpson, Curtis and Co., of Leeds, died on 2nd October, 
aged seventy-two. Admitted in 1897, he was a member of the 
Council of The Law Society, a member of the Committee of the 
Incorporated Leeds Law Society and one of its past Presidents, 
and the President of the Yorkshire Law Society. 


Mr. C. G. DEHN 
Mr. Curt Gustav Dehn, solicitor, senior partner of Messrs. Dehn 
and Lauderdale, of London Wall, E.C.2, died recently, aged 
sixty-five. He was admitted in 1906. 


Mr. C. E. FABER 
Mr.Charles Edward Faber, solicitor, of Messrs. Faber and Faber, 
of Stockton-on-Tees, died on 28th September, aged eighty-two. 
Admitted in 1890, he was the oldest practising solicitor in Stockton, 
and was Clerk to Stockton Rural District Council for twenty-five 
years until his retirement last January. 


Mr. D. C. A. MORRISON 
Mr. Douglas Charles Adey Morrison, solicitor, senior partner 
of Messrs. Morrison and Masters, of Swindon, died on 
28th September, aged sixty-nine. He was admitted in 1904, 
and was past President and a member of the Committee of the 
Gloucestershire and Wiltshire Incorporated Law Society. 
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